The facts of the Alton case are as follows: After six weeks' residence in the Virgin Islands, W, formerly domiciled in Connecticut, filed suit for divorce against H, also domiciled in Connecticut. H entered appearance and waived service of summons without contesting W's allegations. The commissioner to whom the case was referred recommended that W be granted a divorce for "incompatibility of temperament." The District Court for the Virgin Islands requested further proof of W's domicile; none forthcoming, it denied the relief sought. W appealed, contending that, in accordance with Virgin Islands law, the court had no authority for further sua sponte inquiry. On appeal, H filed no brief and made no argument. The district court's decision was affirmed by the Court of Appeals for the Third Circuit, sitting in bane (4:3), and the Virgin Islands statute on which W relied was held unconstitutional.
This statute was an amendment to Section 9 of the Virgin Islands divorce law of 1944 which provided:
In an action for the dissolution of the marriage contract or for legal separation the plaintiff therein must be an inhabitant of the district at the commencement of the action for six weeks prior thereto, which residence shall be sufficient to give the Court jurisdiction without regard to the place where the marriage was solemnized or the cause of action arose. 9 The words, "inhabitant" and "residence," having been held to mean "domiciliary" and "domicile" by way of dictum," 0 the Legislative Assembly of the Virgin Islands" enacted the following amendment: Notwithstanding the provisions of sections 8 and 9 hereof, if the plaintiff is within the district at the time of the filing of the complaint and has been continuously for six weeks immediately prior thereto, this shall be prima facie evidence of domicile, and where the defendant has been personally served within the district or enters a general appearance in the action, then the Court shall have jurisdiction of the action and the parties thereto without further reference to domicile or to the place where the marriage was solemnized or the cause of action arose. Both portions of this amendment appear to be applicable to Mrs. Alton. Since she had been in the district for six weeks, she was entitled to the statutory presumption of being domiciled therein; and since Mr. Alton had entered a general appearance in the action, the court seemingly had jurisdiction of the action "without further reference to domicile." The reasons for the district court's denying W's motion to confirm the findings of the commissioner that she be granted a divorce are not quite clear but can possibly be gleaned from the following colloquy between the court and Mr. Dudley, W's counsel:
The Court: I have looked at the Transcript of the record herein and I would like to ask whether you have any more evidence to offer on the question of domicile. The Court: I have seen the new section and, as I said before, I doubt whether it is sufficient to confer jurisdiction, and I will have to deny your motion. The motion will therefore be denied and the complaint will be dismissed.' 4 Judge Goodrich's opinion affirming the decision of the district court, without offering reasons for the cavalier treatment of the 1953 amendment by the latter, treats the amendment as consisting of two logically distinct legal premises, and holds both to be unconstitutional as in contravention of the due process clauses of the Fifth Amendment and the Virgin Islands Organic Act.' The legislative creation of a prima facie presumption of domicile on the basis of six weeks' physical presence is held to be unconstitutional as creating an unreasonable presumption with respect to a jurisdictional fact; and the automatic conferring of jurisdiction upon consent of the other party is treated as an unconstitu- 
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tional interference with the domiciliaries of other states. There are thus two major issues: (I) whether the legislature can constitutionally create a prima facie presumption of domicile on the basis of a specified period of physical presence, assuming that domicile is a jurisdictional fact in divorce cases;' 0 and (2) whether domicile of at least one of the parties within the jurisdiction of the court granting the divorce really is a constitutional requirement. This Comment is directed only to the latter.
DOMICILE AS A CONSTITUTIONAL PREREQUISITE
OF DIVORCE JURISDICTION
It is ordinarily assumed that domicile of at least one party within the jurisdiction of the court granting a divorce decree is a constitational prerequisite for its validity, even within the jurisdiction of the court granting it. As Judge Goodrich expressed it for the majority:
We think that the premise that divorce jurisdiction is founded on domicile is still the law. It was reiterated in [Williams II1].
If that premise is to disappear in the light of real or supposed change in social concepts, its disappearance should be the result of higher authority than ours."' It is submitted, however, that especially on the basis of recent decisions of the United States Supreme Court, including the one relied on by Judge Goodrich, it is by no means clear that divorce jurisdiction has to be founded on domicile. A brief look at the Constitution and an analysis of recent Supreme Court decisions in the field of migratory divorces will disclose the reasons for this assertion.
Under the Constitution 9 and legislation enacted in accordance therewith, 20 " The Virgin Islands is a territory, and the judgments of its courts are entitled to full faith and credit not on the basis of the Constitution, but on the basis of the statutory provision cited in note zo supra.
[Vol. 4: 55 court having jurisdiction over both the subject-matter and the parties. If they meet these requirements, they must be given effect. That is the purpose-and the only purpose-of the full faith and credit clause. 22 Under the various due process clauses, however, judgments not according procedural due process to both litigants are of no effect whatsover, even in the state of rendition. 23 It therefore appears to be at least logically possible that the two provisions of the Constitution governing jurisdiction and judgments within the Union are of entirely different scope and effect. The full faith and credit clause determines when the decision of the court of a sister state must be given effect; the due process clauses provide that all judicial decisions contrary to due process are of no effect whatsoever. But can a judgment, failing to meet the jurisdictional prerequisites of full faith and credit, nevertheless measure up to the due process mandates of the Constitution? The text is silent. And up to the present, the Supreme Court has decided only to what extent full faith and credit must be accorded divorces granted by sister states; it has not decided what types of divorce are invalid, even in the state of rendition. 24 The question of full faith and credit has been involved in two fundamentally different types of divorce: (i) the so-called "ex parte" divorce, where only one party is subject to the personal jurisdiction of the court granting the divorce, and the other is served by publication or registered mail but does not appear or consent to service; and (2) what herein will be called the "normal" divorce, where the court granting the decree has personal jurisdiction over both parties.
With respect to ex parte divorces, the old, or Haddock, 25 rule was that such divorces were not entitled to recognition in sister states under the full faith and credit clause. Such recognition could, nevertheless, be extended as a matter of comity; and the divorce was valid within the state of rendition. 26 Thus, Mr. Haddock was single in Connecticut 20 Id. at 6o5-6o6: "Without questioning the power of the State of Connecticut to enforce within its own borders the decree of divorce which is here in issue [granted to a Connecticut domiciliary against a New York domiciliary without appearance by the latter], and without intimating a doubt as to the power of the State of New York to give a decree of that characater rendered in Connecticut, within the borders of the State of New York and as to its own citizens, such efficacy as it may be entitled to in view of the public policy of that State, we hold that the decree of the court of Con-but married in New York; and Mrs. Haddock was in the same situation. It might be questioned whether this result was intended; 2 7 certainly, there has hardly ever been a more universally disliked decision. 2 It has, however, been formally and expressis verbis overruled in the memorable Williams cases, 29 which hold that recognition on the basis of the full faith and credit clause must be given to ex parte divorces of sister states, provided that the party seeking the divorce is domiciled in the granting state at the time of the rendition of the decree.3 0 But the jurisdictional finding on which the decree is based (i.e., that plaintiff is domiciled in the state where action is brought) is subject to collateral attack; and if either the defendant 3 ' or some other interested party " succeeds in proving in the courts of another state that the plaintiff was not domiciled in the granting state, the divorce decree will not be entitled to recognition on the basis of the full faith and credit clause.
But what does this have to do with the validity of the decree as such, or the law under which the decree was rendered? It is obvious necticut rendered under the circumstances stated was not entitled to obligatory enforcement in the State of New York by virtue of the full faith and credit clause. Under our system of law, judicial power to grant a divorcejurisdiction, strictly speaking-is founded on domicil. The framers of the Constitution were familiar with this jurisdictional prerequisite, and since 1789 neither this Court nor any other court in the English-speaking world has questioned it. 3 4 Leaving aside for a moment severe doubts as to the historical accuracy of that statement, 35 one cannot help noticing two things. First, Williams 11 merely involved the full faith and credit, and not the due process, clause. Second, the portion of Mr. Justice Frankfurter's opinion quoted above by no means represents the view of the majority of the Supreme Court, even in the second Williams case. The concurring opinion, equally supported by three Justices, bluntly states:
The State of Nevada had unquestioned authority, consistent with procedural due process, to grant divorces on whatever basis it sees fit to all who meet its statutory requirements. It is entitled, moreover, to give its divorce decrees absolute and binding finality within its borders.
But if Nevada's divorce decrees are to be accorded full faith and credit in the courts of her sister states it is essential that Nevada have proper jurisdiction over the divorce proceedings. This means that at least one of the parties to each ex parte proceeding must have a bona fide domicile within Nevada for whatever length of time Nevada may prescribe. 3 
"
The two dissenting opinions, particularly that of Mr. Justice Rutledge, also point out that even Mr. Justice Frankfurter's majority opinion does not hold that the decree, successfully impeached on jurisdictional grounds in North Carolina for the purpose of refusing it full faith and credit there, is, therefore, void in Nevada. 38 Consequently, it appears that Williams II does not hold that a divorce granted in the absence of jurisdiction over at least one of the parties based on domicile is void even in the state of rendition. This conclusion, at least so far as its present importance is concerned, is fortified both by the fact that Mr. Justice Frankfurter's position, quoted above, has forced him into the minority in subsequent cases, 30 and by the fact that the decision he primarily relies on has later been expressly overruled. 40 Thus, it might easily be concluded that, even absent any parallel trend in the field of "normal" divorces, the Supreme Court would, if squarely faced with the question, hold that a divorce not grounded on jurisdiction by virtue of domicile over at least one of the parties, while not entitled to full faith and credit in sister states, is nevertheless valid in the state of rendition. This has been the express conclusion of the Seventh Circuit; 41 and the Supreme Court, while reversing that decision on other grounds, has not seen fit to disaffirm it.
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A brief look into the field of "normal" divorces (i.e., where the court granting the decree has personal jurisdiction over both parties) will show that in this field, at least, domicile of one of the parties within the jurisdiction of the court granting the decree is not even a prerequisite for clothing that decree with effectiveness on the basis of the full faith and credit clause. The Supreme Court has long held that where a party to a divorce proceeding unsuccessfully contests the jurisdiction of the court where action is brought, he is bound by the determination of the court that it has jurisdiction and cannot later attack the decree collaterally. 3 One might think that this is only true where two basic conditions are met: (i) if the law of the state granting the divorce actually requires that at least one of the parties be domiciled within its borders; and (2) where there is an actual contentious proceeding involving the fact of such domicile. Then the issue involved would be a jurisdictional fact, and since there must be an end to litigation somewhere, there could be little objection against making the court's determination that it has jurisdiction binding upon the parties and those in privity with them. 4 ' But the Supreme Court has not remained within such narrow bounds. It has held that all divorce decrees granted by the courts of sister states are, if the other party as much as appeared by counsel, entitled to recognition under the full faith and credit clause. 45 Of course, the parties themselves are estopped from impeaching the decree on jurisdictional grounds in collateral proceedings, but even persons not party to the proceedings nor in privity with them are so barred, and this in cases where the record indicates lack of domicile of plaintiff so dearly that to question the spuriousness of it would be an insult to adult intelligence. 6 When a divorce cannot be attacked for lack of jurisdiction by parties actually before the court or strangers in the rendering Applying the doctrines of the Supreme Court with respect to both types of divorces to the Virgin Islands statute held unconstitutional, one cannot help observing two things: (i) If an ex parte divorce were granted under the first portion of Section 9a, making six weeks' physical presence in the Virgin Islands prima fade evidence of domicile, it would be subject to collateral attacks in other jurisdictions, since, under the rule of Williams 1, the jurisdictional finding in an ex parte divorce is subject to collateral attack. 48 Even if successfully attacked, however, the divorce would still be valid in the Virgin Islands. Since valid there, it cannot be unconstitutional under due process. (2) If, on the other hand, a divorce is granted under the second portion of the statute (requiring appearance of the other party), then the decree will be as invulnerable throughout the United States as can possibly be desired, not being subject to collateral attack anywhere else by anyone not entitled to attack it collaterally in the Virgin Islands. The curious result is that in the Alton case, where both H and W were subject to the jurisdiction of the court in which the divorce proceedings were brought, a different decision on the district court level would have produced an ironclad decree, safe even from the paternal control of the Third Circuit, since obviously neither party would have appealed. Since a statute under which valid decisions can be rendered is not unconstitutional, it is submitted that the Third Circuit's decision in Alton v. Alton was not correct.
CONSEQUENCES
If, however, the Supreme Court had upheld the decision of the Court of Appeals for the Third Circuit without substantially modifying it, it is submitted that the divorce laws and decrees of several states would also have been subject to grave constitutional attack. Take, for instance, the laws of the two primary "havens" for migratory divorces, Florida and Nevada. Florida merely provides that ". . .in order to obtain a divorce the complainant must have resided ninety days in the State of Florida before filing the bill of complaint." 40 When the Governor signed the law reducing residence requirements from one year to three months and enacting the provision quoted, he declared: [Vol. 4:S55 dents. If this bill brings additional residents or visitors to Florida, it will be in line with that invitation (emphasis added).50
Nevada assumes jurisdiction to grant divorces if "plaintiff shall have resided six weeks in the state before suit is brought."'" Neither statute contains the slightest reference to "domicile;" but appellate courts have generally held that mere sojourn for the purpose of obtaining a divorce supposedly is not sufficient. 5 * Thus, "residence," as used in the statutes quoted above, has come to mean "legal residence," but not necessarily domicile. Furthermore, standards for the establishment of legal residence for divorce purposes are somewhat lax both in Florida and in Nevada. (The Supreme Court of Florida has said, "After all, the best proof of one's domicile is where he says it is." 5 3 ) It might also be pointed out that the peculiar feature of ex parte divorces is that they do not, as a rule, become subject to appeal in the state of rendition, so that even state supreme courts' interpretation of statutory jurisdictional prerequisites will not necessarily be followed. She also testified that she had not been absent for a twenty-four hour period during the time specified, and that she lived at the Alamo Court, apparently a motel. There was no cross-examination . 4 A cursory check of annotations of the full faith and credit clause will demonstrate the well-known fact that most divorce decrees successfully impeached collaterally in other states for lack of jurisdiction in the granting state were granted by Florida and Nevada. If one were to follow Judge Goodrich's view that the due process and full faith and credit clauses are correlative, one could hardly escape the conclusion that these decrees were based on statutes constantly and notoriously administered in an unconstitutional manner and therefore unconstitutionalY If the Virgin Islands cannot make six weeks' presence within her borders merely prima facie evidence of domicile, it is difficult to conceive of how Nevada can grant divorces on the basis of a statute requiring six weeks' physical presence and nothing more. If the saving grace of the Nevada practice is the sort of thing that made Mrs. Hendrix's counsel ask her, "And that residence was an indefinite permanent residence?" and made her answer yes, then the constitutionality of statutes becomes conditioned upon the extent of perjury permitted by the courts administering them.
CONSEQUENCES OF A REVERSAL
If the doctrine of the majority in the Alton case should eventually be repudiated by higher authority, and if divorces of the Alton type are granted in the future, as being in accordance with the requirements of due process, there remains the question of the validity of the decrees against collateral attack (or the question of full faith and credit) particularly by the state of original domicile in a prosecution for bigamy or some similar offense if one of the parties should remarry. Whether the rule of Johnson v. Muelberger, 0 that parties not entitled to attack a "normal" divorce in the state of rendition cannot attack it elsewhere, bars such prosecution is an unresolved dilemma. Judge Goodrich apparently thinks that it does not 57 but since a divorce obtained in com- [Voi. 4: SS pliance with Section 9a of the Virgin Islands act is presumably not subject to collateral challenge in the Virgin Islands by anyone, it would, under a literal interpretation of the rule just stated, be immune to attack by anybody in other jurisdictions. In this connection, it should be noted that most convictions for bigamy, bigamous cohabitation and the like, involving collateral attack on a foreign divorce, concern ex parte divorces."' There is, however, eminent, if not too recent, authority to the effect that the state as the third party to the marriage cannot be precluded from asserting its continuing validity merely because the parties themselves are precluded from so doing." The notion that the domiciliary state has too intimate an interest in the marital status of its citizens to permit their evading its laws by procuring divorces in other jurisdictions might be too deeply rooted in legal thinking to be dislodged without a major struggle. It is, to be sure, entirely illogical, for the same states that jealously guard their right to refuse recognition to foreign ex parte divorces recognize without question the evasion of their own marriage laws by their citizens repairing abroad to procure marriages they cannot obtain at home, be it because of affinity, 60 or judicial decree."' But even if the Johnson rule is read subject to the ex- Even if the basic premises of the majority opinion in Alton v. Alton are granted, there remains one curious difficulty which does not seem to have been convincingly overcome. Suppose that the statute does violate the due process clause. Who is being deprived of due process? H, we take it, is not complaining; he did not argue in support of the decision which in fiction went in his favor when W appealed from it. Even if H were actually complaining, it might be of interest to ascertain if he is being deprived of "life" (certainly not); "qiberty" (which is being restored to him as well as to W); or "property." Obviously, it could only be the last, a startling thought in this day and age. It might safely be predicted that no court will now hold that a husband has a property interest in his wife within the meaning of the Fifth Amendment; and as to the property interest of the wife in the continuation of the marital nexus, the Supreme Court has held that the latter is not suspended even by a valid ex parte divorce. 63 In attempting to bring the statutory divorce procedure of the Virgin Islands within the purview of the due process clause, Judge Goodrich, fully cognizant of the difficulty of protecting by that clause some- tion of the laws thereof, and shall knowingly cohabit and live with such other in this state as husband and wife, shall be imprisoned not more than five years" (emphasis added). Connecticut does not have a "strong" public policy against migratory divorces; it has traditionally both granted and recognized ex parte decrees. one who does not want to be so protected, suggests that the case is analogous to an attempt to confer jurisdiction over collision at sea on a state court in the absence of objection." 4 The analogy seems to be somewhat incomplete, since conferring admiralty jurisdiction on an inland state would not violate the due process clause, but would violate specific mandates in other sections of the Constitution and acts of Congress enacted in accordance therewith. 65 Yet, there conceivably is one way of making out a case for deprival of something without due process of law in the Alton case. That would be that the parties, in collusion with each other, deprive the state of Connecticut of its right to regulate their marital status. On a larger scale, it would also be the deprivation of the state of domiciliary origin of its right to prosecute for bigamy and like offenses those who, by collusively invading more liberal jurisdictions, obtain a quick release from marital bonds good against the whole world under the Johnson rule and then, having found greener pastures, marry other parties and return home. But the various due process clauses protect only persons, 6 6 not states. Whether a dictum in a recent case that "The people of the State are also entitled to due process of law ' 6 7 really means that, just as corporations were held to be persons within the purview of the due process clauses,"" states will now also be considered as persons, seems to be a totally unresolved, and even less interesting, question. For in cases like Alton v. Alton, states would be denied "due process" because the Constitution requires them to extend full faith and credit-an impossible construction.
Thus the outcome is a series of paradoxes: (i) If the decree had been granted in the Alton case, it would have, been entitled to full faith and credit under the Constitution, but the law under which it was sought is held to be unconstitutional because it violates the due process clause. 
